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George D. Midgett Jr. - Compensation for 0)q0 |
employment in violation of appointment

authority
DIGEST:

Small Business Administration employee

was removed from his position pursuant

to a direction by Civil Service Commission
that his Temporary Veterans Readjustment
Appointment violated 5 CFR 316.402(b)(7).
Employee is, mevertheless, to be considered
as a de facto employee and, as such, is
entitled to retain salary and lump-sum pay-
ment for ennual leave accrued during

period of his employment. Questions
concerning Federal Croup Life Insurance

and Civil Service Retirement Law should

be addressed to the Civil Service Com-
mission,

This action involves a request by the Acting Regicnel Director,
Region VIII of the Small Business Administration (SnA) concerning
whether compensetion paid to an employee must be recovered where
the Civil Service Cormission determines that the eppointment of
the employce was in violation of appointment zuthority. Specifically,
the Acting Regional Director requests a decision regarding the
eﬂoloyee s legzl entitlement to (1) retain the s&l_ry he has been
paid during his appointment in the Small Business Administration
(SBA) which was in violation of a Civil Service regzulation; (2)
retain his life insursnce and Civil Service Retirement coverage
for that period; and (3) receive credit for that pericd of service
for leave and retirement purposes,

Mr. Ceorge D. HMidgett Jr. was hired by ths SBA under a Temporary
Veterans Rea 3 stment Appointment (VEA). He assumed this positi
without a brezk in service from a permanent VRA at the Dahartrﬂnt
of Transportation. At the time, he was tcld by Mr, Barr, &n area
Veterans Readjustment Coordinator of the (ivil Service Commission,
that he could convert back to permanent VRA 2t any time and he
was referred for comnsideration to other sgencies recruiting for
permanent VRA's., Subsequently, however, when SBEA attempted to
convert Mr, Midgett to a permanent position, it was told that
this could not be done, Furthermere, SRA was teld that simce
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Mr. Midgett's appointment was in violation of SBA's zppeointment
suthority he had to be removed from his temporary VRA position,

Civil Service Comaission regulutions provide that an agency
mist select temporary limited eppointees fronm en appropriate
register. 5 CFR 316,402(b)(7). The exception to this rule for
certain veterzas epplies only if thﬂ cppointee has “completed not

wmore than 14 years of education,” 5 CFR 316€.402(b)(ii). Since -
Hr, Midgett had wore than 14 yeers cducation at the time he received
his texmporary VRA, the Civil Service Commission determined that -

his zppointment was im viclation of appointmeut autherity, even
though he was transferring f£rom a permanent position.

The failure of SBA to confeorm with the Civil Service Commission
regulation concerning tcmporary appointments, as interpreted by
the Civil Service Comaission, di¢ not render the appolintirent void
&b initio, but veidcble only, Sce 37 Comp. Gonme 463, 485 (1958),
Thus we ere of the opinion that lir, Midgett was & de facto oificer

P cf the Goverament, We have defined a de facto of £ficer as followss
i Srmit—
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LN - Yhn offfcer ‘de fazcto' is cne who performs

the duties of acn office with apparent ripght

snd undar coler ¢f an appointment and claim

of title to such office, That ig where there

is an office te be r;llﬂ\, and one
ffice znd gis= -

re those of

Comp, Gan. 228, -

charges its éutie &
30
o 53 Comv. Gen. 102 (1975)

an cfficer L° fa0t
229 (19250). See aic

The employee
definition ¢f & o
employee, ¥r, Hid
disbursing office
Furehormsre, the BT chas
feith belief that 25 & cld tha 3 ti
haé been appointed, and there is po indication of frzud on his purt.
Since Mr, Midgett was & de fazto “,on e ¢uring thz neriod
frem his appointment on June 2, lnze, sith SLA watil hic rewmoval
¢n February 18, 1975, he was entitled to that compensation which
he would have raccived had he been e duly-szpnointed cupleyec. See
37 Comn. Cone 453, 485 (1958). Simce theze peyments have elresdy
beern made by SiA ta . Midpett, no furibor cotionm fs necessoery on

¢
3 .
SHA s part.
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Under the Federal Group Life Insurance Law, 5 U.S.C. 8§ 8701-8716,
the Civil Service Commission may issue regulations which prescribe
the time at which and the conditions under which an employee is
eligible for coverage. 5 U,S.C. 8 8716(b). Regarding creditable
service for zsccrual of ‘annual leave, 5 U,S.C., § 6303a provides that
in determining years of service, an employee is entitled to credit -
for all service creditable under section 8332 of title 5 of the
United States Code, for the purposes of annuity under subchapter III
of chapter 83 of title 5, Claims for Civil Service Retirement
benefits are within the jurisdiction of the Civil Service Commission..
The authority of the Commission in that regard extends to determinatioms
of the amount of service credit an employee may receive under
5 U.S.C. 8 8332, : : '

We suggest that the questicns concerning the epplication of
the Federal Greup Life Insurance Law and the Civil Service Retire-
ment Law be addrecsed to the Civil Service Commission at the
following address:

Bureau of Retirement, Insurance, and
Occupational Heeglth

United States Civil Service Commission

1900 E Street, N.W.

Washington, D.C. 20415
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